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qR alf% qv wtt@qi© + ©tt©tv gE viv var i ut qt Re WtqT % vR WTf%at #It qVTt{ qq v©q
qt§qTftqtWftv gvmlq<twr w+q3wg€v<v©ur {, gm f+R+qjqT + fR@# v%ur {t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VTrT TtFR m !qftm mMr:-

Revision application to (Government of India:

(1) #€nnw€qqr©©Rrf©ni, 199'4 #wra&ma+t+qnw w qmIlt % vi+ viv uraqt
av-urn % vm qtq6 h 3+alfa !qftwr ©r#€T ©gfht ;iib, vrta vtmt, RH +qrvT, nTH fRVFr,

d'fiTifBsl dtqYfh vqq, +Qqqwt, q{Rvdt: 110001 qt=FrqraqTev :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE; of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vm §T€ifq + wi++vvq#T€rfRVI ©TItf%a wvwHqrwq©nuri + vr fM
+qn\wTr-rn+vr©8 vriEUVFF+,vrfqM w=wKvrwTn:?fqT%% mt qTWTt +

WKWN&§-Tvrv#rvfwn bains{ frI

In case of any loss of goods where the loss occur in transit from a factory to a
or to another factory or from one warehouse to another during the course

of the goods in a warehouse or in storage whether in a factory or in a
'warehouse.

gbro()#

(lg) VEa%VTFfgaIT? Try&w +fwRfRv vr@qtuqm%fqHrhr +7q+Frqr©q{mvu
aq[qq qj@#ft&+xTq++qtvrm+qTF WTa?qT yew :#fMtv{1
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qft tg6 m!'TVTTf%Ffhn VHahqTF(+nvnqzmqt)fhMfbnvwqr@ 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fhi@qNq#t©qrm qr@+!TraTT+fRvqt qa%fiaqnr#Fq{&3itxQtqt© ajt Br
rruugfhw%!aTtbF w!%,wftvb ua nf\€qtvqq qT Tr gB + fte af&fhFI (+ 2) 1998

gRT 109 gRTRIdfqU ITV €Fl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) Mk @qrqq qj© (gMtv) fblvlqdt, 20.o 1 + fhm 9 % data f8fqfjg vqq fBU R-8 + a
vthft +, tfqv mtv % vfR meet !fq7 fRqTq + dtv qr€ % $ft7Tly-mtv q+ gMtv wtw qt qtat
vfhff # vrq gfRR wqqq f#rT vm qTfjtTI w% vrq @mr q vr !@ €fhf QT data %ra 351 +
f+8fftQ qt % B'wn % WT % wv agn-6 vrvm qt vfl #t8HtqTfiFI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+qqwtm%vrqq§t fmI%qT%©r©@itw©i+qq8©t@rt200/- =M!=rmq4t
vrq3jtqBt +©n6vqq@r©+wn©€tlooo/- qt =M!=Tmq4tqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dha gw, #gbr wax? gwR++qT®rwfMhRrPnf§qwr % vR wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) - #fRr mwmerv qf#fhM, 1944 M Tra 35-dt/35-qq #ntT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf&€ qR=& + V$TV ©!€n + g@Tn fF gMtv, wft©t + wi+ + fhiT erv-r, hdbr
©qrqT qj@ qf §qTqT @HMm qRTfbqW (fttb) +t qf%rTf aqbr +tfbqT, g§qnRTT + 2=” vm,
ggqTdF vm, WKtn, ftrmqFn, g§qXTqH-3800041

To the west re#ona:l bench of Customs, Excise & Service Tax Appellate Tribunal
(CIESTAT) at 2==dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any 'p:gBhPi}*qb s'ct'' bank df th'
place where the bench of the Tribunal is situated. /FF;$='i Iq;:y;;\

!!!$A& \\ td. \
ty%'+;- \i: q
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(3) =tft Br gf@r + q+ ly qTtqft vr mrjqr On + d r,qq IF nRg % fRIT =itv vr 1IT?TV \n{%
&r + f+=rr vm nf@ tv 7'v + Ot gP ft f% fRvr q8 wf t qqt + f+q vw{!qR wfMhr
amTf§%aqtvq3Mvqr+'fBrvt©nqtqqw+ntf#nvrme I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) nrqr@T Qr@ siftfhM r970 Tvr thfTfbR 41 v$@t -1 + +rFa ftafft7 th WTT an

gan qr qV©fjqT VqTf+'rfI fUn VTfbqrft % wkw + + nt6 qt qq !ahn v 6.50 q& vr @nvq
qr©ft@wndqTqTf# 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §qqtrttdfbVqnaqtfhkm@+qTqfbMt qt fH vft&vm©rqfVafbnvrm{qt gM
w, h€hr wgn qr© @ twm wtt#rqnTf&qwr (%mffqf#) fDR, 1982 +f+fj€ el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) f+RW, hib wn€TqrvvtHivTqrwft#HqRTfqqwr @:a) vh vfl Wft+Tb WI+
if q&NPT (Demand) @-& (Penalty) HT 10% Tf mr BUT gfRTPi 81 6THtf%, Vf&HaT if gRT

10 BfB @rtl el (Section 35 F of the Central Excise Act, 1944, Section 83 & Secdon 86

of the Finance Act, 1994)

##hr nVq Qp–F gtI ©VTqT q4afT, qTTfqv WTF qtkf qt vhf (Duty Demanded) I

(1) @ (s,,tion) IID + w Itu'dtv rTfgr;

(2) fbnq@a+qqa#ftZ4ttTfini
(3)#Tqzhf&fhFithfhFr6%a®hrafqYI

qt Ifvw 'dfqrWfTv’ + qI+If Vm#Tq©qT qu WftV’qTfBm%t+bfRqlf Hf TH MT
THr BI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a lnandatory condidon for HUng appeal before CESTAT. (Section 35 C
(2A) uld 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Fhrance
Act, 1994)

Under Central Excise and Service Tax, “Duty demandecf’ shall include:

(1)

(ii)

(111)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)qv©rkgrh vfl wftvwfBqwr%vqw qdq@wlnqWVTV®fWtV€F?t'fhf8R-Iq
q-,v% 10% vmTW #xq€Y#qKwvRqTftv8Tq@y%ro%!-rmqt#tvrgqOtt

LSt this order shall lie before the Tribunal onIf above, an appeal ag£

disputeLd penalty areL(led where d'payment of 10% of the duty dI

lspute.”or penalty, where penalty alone is
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QRD© IR-IN-APPEAL

The present appeal has been filed by M/s. L J Purani &
Associates, 303, Gala Business Centre-I, St. Xavier’s College corner?

,h„„dbad-380009 (hereinafter referred to as “the appetta"t’q

against Order-in-Original No. CGST-VI/ Dem-2 18/ LJ

Pu.rani/ AC/DAP/2022-23 dated 17.01.2023(hereinafter referred to

as “the impugned order’3 passed by the Assistant Comlnissioner,

Central c,STp Division VI, Ahmedabad South (hereinafter referred to

as “the acijuciicating autttorRy”\ .

2. Briefly stated, the facts of the case are that the appellant, an

architectural services provider holding service tax registration No.

AAAFI,2574JST002, was audited by the officers of audit

Comrnissionerate, Ahmedabad for the period from October 2014 to

June 20 17. The audit raised objection regarding the incorrect

mailing of exemption Notifications, which was summarized in

Revenue Para 1 of Final Audit Report No. 839/Service Tax/2019-20

dated 28.05.2020. The appellant did not agree with the objection

raised by the audit team and accordingly the Revenue Para 1
rernained unsettled. Subsequently, a Show Cause Notice No.

285/2019-20 dated 28.05.2020 was issued by the Assistant

Commissioner, Circle III, CGST Audit Comrnissionerate,

Ahmedabad, wherein:

a) An amount of Rs. 13,99,885/- under proviso to Sub Section (1)

of Section 73 of the Finance Act, 1994 along with interest under

section 75 of the Finance Act 1994 (hereinafter referred to as 'the

Act ) was proposed to be demanded and recovered from the

appellant. The amount of Rs. 91,178/- which was paid by the

appellant was proposed to be appropriated.

b) Penalty under the provisions of Section 78 of the Act was

proposed to be demanded and recovered from the appellant

&i(
#
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F.No. GAPPL/COM/STP/3377/2C)23-Appeal

3. The SCN was adjudicated parte vide the impugned order

wherein:

a) The demand of service tax amounting to Rs. 13,99,785/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act. The tax liability of Rs. 13,99,785/- already paid by the

appellant was appropriated against the confirmed demand.

Proposed demand and recovery of interest from the appellant

was confirmed on the outstanding amount under Section 75 of

the Act. An interest amount Rs. 11,66,979/- paid by the

appellant was ordered to be appropriated by the adjudicating

authority.

Proposed demand and recovery of penalty of Rs. 13,99,885/-

was confirmed under Section 78(1) of the Act. Rs. 2,09,982/-

already paid by the appellant towards the penalty confirmed

under Section 78(1) of the Act was ordered to be appropriated

by the adjudicating authority. According to clause (ii) of the

second proviso to Section 78(1), if the confirmed service tax

amount and the related interest are paid within thirty days

from the receipt of this order, the penalty will be reduced to

twenty-five percent of the total amount. This reduced penalty

must also be paid within the same thirty-day period.

b)

C)

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The appellant is engaged in the business of providing service

namely architect services to the Govt. of Gujarat for

construction of Hospitals for which they have received

consideration.

> The appellant states that during the course of audit of

accounts, there was some difference in irp91r[e=ysOected in the



a

books of account and the Service tax Returns (ST-3) aled by

the appellant.

> The appellant mgpes that they are eligible for an exemption

under a specific notification but were found to be wrongly

availing it by the department.

> The appellant states that they have paid the service tax,

interest7 and penalty imposed, but contest the penalties,

stating they did not intend to evade tax.

> They argHe against the imposition of penalties, claiming there

was no intention to evade tax and no deliberate withholding of

information. They request the dropping of penalty proceedings.

4. The appellant were given opportunities for Personal Hearing on

29.12.2023. Shri Arjun Akruwala, Chartered Accountant, appeared

on behalf of the appellant for personal hearing. He stated that they

have paid service tax, interest and 15% penalty. However, due to

technical glitch they could not file DRC-03 for the tax, interest and

penalty amount only within 30 days, however the cha11an for tax

interest and penalty was already paid and the cash balance was on

the GST portal on 06,10.2020. It was C:ovid time. Their accountant

expired. DRC-03 was having problem in filing. So finally we could

make the payment by DRC on 14.05.2021 two years before the OIO.

Further, he requested for one week time to make additional
submission .

4.1. The appellant submitted following documents in their

additional submission (1) copy of SCN dated 28.05.2020, (2) copy of

electronic ledger, (3) challan copy.

5. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is npugned

6
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order passed by the adjudicating authority, confirming the demand

of service tax against the appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or
otherwise.

8. 1 find that the main contention of the appellant is pertain to

the demand of penalty under Section 78 (1) of the Act despite they

have already paid the service tax, interest, and 15 % penalty by

DRC-03 on 14.05.2021, two years before the OIO dated 17.01.2023.

9. Upon perusing the appellant's submission, it becomes evident

under the paragraph 7 of the 'Ground ' of Appeal’ part of the

submission of the appellant; they are found to be not contesting the

liability to pay service tax and the interest thereon. The contest in

the instant appeal is confined to the penalties imposed under

Section 78 (1) of the Act. It is also noticed that the appellant have

already paid 15 % penalty by DRC-03 on 14.05.2021, before the

issuance of OIC) and which was appropriated in the impugned order.

10. 1 read the paragraph 15(iii) of the impugned order which is

reproduced as under:

“howeuer, in view of clause (iii) of the second proviso to Section 78 (1), if the

awLoant of service tax confIrmed and interest thereon is paid within period of

thirty days from the date of receipt of this order, the penalty shall be twenty

Ave percent of the said amount, subject to the con(htion that the amount of

such reduced penalty is aZso paid within the said period of thirty days.”

11. In view of the above provision mentioned in para (iii) of the

impugned order, I find that the if the appellant pay service tax along

with interest thereon uld twenty five percent penalty within. period

of thirty days from the date of receipt of the impugned order the

penalty amount will be reduced to twenty five perq9JU< the service
J/=’a’.?! ?'i & q=\

tax. I find that the appellant have paid auf@:$jj%£'@r\vice tax



F.No. GAPPL./COM/STP/33'/7/2U23-Appeal

a

a

confirmed and interest thereon and 15 % of the service tax well

before the issuance of OIO considering the proviso of 78(1)(i) of the

Act. Now I go through the proviso of 78 of the Act which reads as

under:

SECTION 78. Pen@Zeg for failure to pay senace tax for reasons of

j'r aud, etc. – (i) Where any sen/ice tax has not been levied or paid, or has

been short-tetReci or short-paid, or erroneously refunded, by reason of fraud or

collusion or wmful mis-statement or suppression of facts or contravention of

any of the provisions of this Chapter or of the rules made thereunder with the

in£ent to evade payment of seruice tax, the person who has been sen;ed notice

under the proviso to sub-section (1) of section 73 shall, in adciitiort to the

seruice tax and interest specif©d in the notice, be also liable to pay a pen,atty

tutactt shaH be equat to hundred per cent, of the cmou,nt of such service tax :

Provided that in respect of the cases where the details relating to such

transactions are recorded in the specifIed records for the period beg#wang with

the 8th April, 2011 upto the 24 date on which the Finance Bill, 2015 receives

the assent of the President (both days inclusive), the penalty shall be fftB per

cent. of the senace tax so determined :

Pfouided /UFther that where service tax and interest is paid tvittart a period

of thirtY daYS of- the date of service of notice under the proviso to

(i) sub-section (1) of section 73, the penalty payable shall be fIfteen per

cent. of such service tax and proceedings in respect of such service

taxi interest and penalty shall be deemed to be corn'luded;

the date of receipt of the order of the Central Excise Of$cer

determirang the amount of sen;ice tax under sub-section (2) of section

73, the penalty payable shall be ttueray-$ve per cent. of the service
tax so determined :

(ii)

Provicied also that the beneBt of reduced penalty under the second proviso

shall be available only if the amount of such reduced penalty is also paid
within such period.

ll'l' in view of the above provisions, in case the appellant found to

have paid the service tax along with intere%@>Bey amounting

8
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F.No. GAPPL/COM/'STP/ 3377/2023-Appeal

to fifteen percent of such service tax within a period of thirty days of

the date of service of notice, the penalty amount will be reduced to

fifteen percent of the service tax. I find that the Show Cause Notice

issued on 28.05.2020 was not received by the appellant till date.

However, on scrutiny of the copy of SCN I find that it was

dispatched to the appellant by speed post/hand delivery. This needs

to be verified at the end of the adjudicating authority whether they

have been received by the appellant or otherwise. It is noticed that

the appellant have paid service tax along with interest and 15 %

penalty by DRC-03 on 14.05.2021. However, the appellant

submitted that they have already paid service tax, interest and

penalty on 06.10.2020 vide CIN No. 1C120102400075782, and thus

they credited the amount on 06.10.2020 in Electronic Credit ledger

but debited the same on 14.05.2021. This aspect also needs to be

verified at the end of the adjudicating authority.

12. In view of above discussion, the appeal is allowed_ by way of

remand back.

13. w{tvqafna©#4tq{wfhTrf+RTaRtvqft+&fhnvrm{ I
The appeal filed by the appellant stands disposed of in above

terms .

qTJH (TM)

Dated: L.?L02. 2024
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M/s. L J Purani & Associates,
303, Gala Business Centre-I,
St. Xavier’s College Corner,
Ahmedabad-380009 .

To ,

J

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad

2) The Principal Commissioner, CGST, Ahmedabad South
Zone

3) The Deputy/ Assistant
Ahmedabad South

Commissioner , CGST, Division VI,

4) The Supdt.(Systems)
/upload on Website,

v5) Guard File

Appeals Ahmedabad, with a request to

6) PA file

a
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