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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HTRA FLHIT HT TALNET0T ST -

Revision application to Government of India:

(1) g IqTed e ATAIH, 1994 & gRT 31ad A+ aary T qIHAT 6 a< § TAIh 1T &l
IU-GTT F TUH Yo & i GO ndew e af=er, wea v, & derem, srea e,
=t} Hf5rer, Shraw €19 s, 99 9t, 7% feeeil: 110001 &7 i =T =1ey :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

Tfe arer it g1 F wryer § S Gt grivee ue ¥ Rt SUeTR AT o sRat § 91 T
¥ X HUSWITK & A7el of STq §¢ 967 &, o7 Fft 9oemmR a1 woeR # =18 ag Rl arar #
STUSTTTX & T | el STRAT % QI g= &l

In case of any loss of goods where the loss occur in transit from a factory to a
réhouse or to another factory or from one warehouse to another during the course

rocessing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@)  9Rd ¥ args et T ar veor § Faifea wrer ox ot @ & fwi § ST e w9 )
SeqTee (e & TXaT F ArEel ¥ S A7 3 arg] Ot g v vewr § WA gl
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@ I e BT G Y T ST & ST (e A7 e ) Fata T T4 9 g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) SO STHTET it ITITET Lo & qAAT & [ ST SYET S AR &l 5 g AR LH AR ST 59
7T T 9w % gariee sy, d9Ie H gRT ITRT ar 99 9 a7 976 § &« afg=ae (7 2) 1998
&7 109 gRT Mg {7 T &N

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) TR ScaTeT e (3rfter) MemTestt, 2001 % Maw 9 % siqvia MY yur dear 3-8 # ar
it &, IS smeer % qfq swaer ST Bt & A wra F fiacge-anasr T ardier areer i a-ar
giaar & wr ST e T ST Agwl 6 91T €rar § &7 ged Y & siavd g 35-3 §
e 6t 3 AT % 9 & 91 S-6 =TT it I ofF g =TTyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RIAST sae €T Fgl 40y T&HH U A1@ ©9F 4T Iq 59 gral 94 200/ - I G it
STT S SRl SevRed & @19 § SATRT g1 ar 1000/ - & e e 6 S

The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIHT o, Fva 14 STeT 9 T4 Qa7 % THIe0T =TI Tieres<or & i erdiern:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) eI S<UTe o ATATAH, 1944 67 4T 35-91/35-3 3 Sfata:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SThicied qieeg & gaTg IgaR F e it ordie, orfier & A § fur oo, I
ST o T AT ey =martea<er (Rreee) i afdry & S, srgagmere § 20d wrer,
qGHTT e, SrERaT, TREATR, AgHETEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any r}’or‘mnatexfa‘u lic sector bank of the
place where the bench of the Tribunal is situated. /4




(3) T 5 QST ¥ S I ST T THTALT JIAT & AT TAT Gl AGEL 3 [T B T T STIR
& ¥ a7 9T AT T 9% ¥ g gu T B forer @ v ¥ 999 F g o sefishy
TATIEETOT hT e ST AT Fesc1 T TLhTR I Weh SATAGH [T STTAT § |

In case of the order covers a number of order-in-Original, fee for each O.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST e sfEfREw 1970 Tur weifdd it srEEy -1 % sl fatRa &y e 956
STeET AT GASe FoTreAd Mot WIfger & seer § & Jes i TF a9 & 6.50 T &7 =y
e feame @I gieT ATRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & AR HeTera wrael Y R < arer fawt & A oft A s T strar § Sy A
[, Hrald ITITET [ea Td AT TdTena =ramiaer (Frafare) Faw, 1982 #§ [ gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  IHT o, ol ScATad ([ UF HaTa Saieid ~ATaTigeanel ([eee) T wia sTdlelr & HTHe
# Fiegw T (Demand) T &€ (Penalty) & 10% T4 SHT AT STAaT gl graiieh, SAT&Had qa Str
10 Eh‘flgmﬁl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el IeITE [ ST HATHR 3 i, QT T @ed @l 97 (Duty Demanded)]
(1) @< (Section) 11D % Tga Haiia Tia;
(2) o Tora §de Hive i T,
(3) ATde wise Madl % M99 6 F qgd <F A

Tg & ST * dfad oTdler § Ugel g ST AT AT ¢ i’ ST B & [ gd ad AT
TAT B :

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& sraer ¥ wid srdier ST & ey Sal e SToTaT e AT Jve faartad &1 a1 91 g 1Y
IF F 10% ST IR 3% St Sverer ave farii g a9 g8 F 10% ST 9% ST ehdl ! g

In view of above, an appeal against this order shall lie before the Tribunal on
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. L J Purani &
Associates, 303, Gala Business Centre-I, St. Xavier’s College corner,
ahmedbad-380009 (hereinafter referred to as “the appellant’)
against Order-in-Original No. CGST-VI/Dem-218/1J
Purani/AC/DAP/2022-23 dated 17.01.2023(hereinafter referred to
as “the impugned order”) passed by the Assistant Commissioner,
Central GST, Division VI, Ahmedabad South (hereinafter referred to
as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant, an
architectural services provider holding service tax registration No.
AAAFL2574JST002, was audited by the officers of audit
Commissionerate, Ahmedabad for the period from October 2014 to
June 2017. The audit raised objection regarding the incorrect
availing of exemption Notifications, which was summarized in
Revenue Para 1 of Final Audit Report No. 839/Service Tax/2019-20
dated 28.05.2020. The appellant did not agree with the objection
raised by the audit team and accordingly the Revenue Para 1
remained unsettled. Subsequently, a Show Cause Notice No.
285/2019-20 dated 28.05.2020 was issued by the Assistant

Commissioner, Circle III, CGST Audit Commissionerate,

Ahmedabad, wherein:

a)  An amount of Rs. 13,99,885/- under proviso to Sub Section (1)
of Section 73 of the Finance Act, 1994 along with interest under
section 75 of the Finance Act 1994 (hereinafter referred to as 'the
Act) was proposed to be demanded and recovered from the
appellant. The amount of Rs. 91,178/- which was paid by the
appellant was proposed to be appropriated.

b) Penalty under the provisions of Section 78 of the Act was

proposed to be demanded and recoveréd from the appellant.
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The SCN was adjudicated parte vide the impugned order

wherein:

2

3.

The demand of service tax amounting to Rs. 13,99,785/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the
Act. The tax liability of Rs. 13,99,785/- already paid by the
appellant was appropriated against the confirmed demand.
Proposed demand and recovery of interest from the appellant
was confirmed on the outstanding amount undér Section 75 of
the Act. An interest amount Rs. 11,66,979/- paid by the
appellant was ordered to be appropriated by the adjudicating
authority.

Proposed demand and recovery of penalty of Rs. 13,99,885/-
was confirmed under Section 78(1) of the Act. Rs. 2,09,982/—
already paid by the appellant towards the penalty confirmed
under Section 78(1) of the Act was ordered to be appropriated
by the adjudicating authority. According to clause (ii) of the
second proviso to Section 78(1), if the confirmed service tax
amount and the related interest are paid within thirty days
from the receipt of this order, the penalty will be reduced to
twenty-five percent of the total amount. This reduced penalty

must also be paid within the same thirty—day period.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The appellant is engaged in the business of providing service

namely architect services to the Govt. of Gujarat for
construction of Hospitals for which they have received

consideration.

> The appellant states that during the course of audit of
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books of account and the Service tax Returns (ST-3) filed by
the appellant.

> The appellant argues that they are eligible for an exemption
under a specific notification but were found to be wrongly
availing it by the department.

> The appellant states that they have paid the service tax,
interest, and penalty imposed, but contest the penalties,
stating they did not intend to evade tax.

> They argue against the imposition of penalties, claiming there
was no intention to evade tax and no deliberate withholding of

information. Théy request the dropping of penalty proceedings.

4. The appellant were given opportunities for Personal Hearing on
29.12.2023. Shri Arjun Akruwala, Chartered Accountant, appeared
on behalf of the appellant for personal hearing. He stated that they
have paid service tax, interest and 15% penalty. However, due to
technical glitch they could not file DRC-03 for the tax, interest and
penalty amount only within 30 days, however the challan for tax
interest and penalty was already paid and the cash balance was on
the GST portal on 06.10.2020. It was Covid time. Their accountant
expired. DRC-03 was having problem in filing. So finally we could
make the payment by DRC on 14.05.2021 two years before the OIO.

Further, he requested for one week time to make additional

submission.

4.1. The appellant submitted following documents in their
additional submission (1) copy of SCN dated 28.05.2020, (2) copy of
electronic ledger, (3) challan copy.

S. I have carefully gone through the facts of the case, the
impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the |

course of personal hearing and documents available on record. The
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order passed by the adjudicating authority, confirming the demand
of service tax against the appellant along with interest and penalty,
in the facts and circumstance of the case, is legal and proper or

otherwise.

8. I find that the main contention of the appellant is pertain to
the demand of penalty under Section 78 (1) of the Act despite they
have already paid the service tax, interest, and 15 % penalty by
DRC-03 on 14.05.2021, two years before the OIO dated 17.01.2023.

9. Upon perusing the appellant's submission, it becomes evident
under the paragraph 7 of the ‘Ground  of Appeal’ part of the
submission of the appellant; they are found to be not contesting the
liability to pay service tax and the interest thereon. The contest in
the instant appeal is confined to the penalties imposed under
Section 78 (1) of the Act. It is also noticed that the appellant have
already paid 15 % penalty by DRC-03 on 14.05.2021, before the

issuance of OIO and which was appropriated in the impugned order.

10. I read the paragraph 15(iii) of the impugned order which is

reproduced as under:

“however, in view of clause (iii) of the second proviso to Section 78 (1), if the
amount of service tax confirmed and interest thereon is paid within period of
thirty days from the date of receipt of this order, the penalty shall be twenty
five percent of the said amount, subject to the condition that the amount of

such reduced penalty is also paid within the said period of thirty days.”

11. In view of the above provision mentioned in para (iii) of the
impugned order, [ find that the if the appellant pay service tax along
with interest thereon and twenty five percent penalty within period
of thirty days from the date of receipt of the impugned order the
penalty amount will be reduced to twenty five perce,nI%f the service

73,
tax. I find that the appellant have paid an/],gpﬁ}é w;’%‘rvme tax
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confirmed and interest thereon and 15 % of the service tax well
before the issuance of OIO considering the proviso of 78(1)(i) of the
Act. Now I go through the proviso of 78 of the Act which reads as

under:

SECTION 78. Penalty for failure to pay service tax for reasons of
fraud, etc. — (1) Where any service tax has not been levied or paid, or has
been short-levied or short-paid, or erroneously refunded, by reason of fraud or
collusion or willful mis-statement or suppression of facts or contravention of
any of the provisions of this Chapter or of the rules made thereunder with the
intent to evade payment of service tax, the person who has been served notice
under the proviso to sub-section (1) of section 73 shall, in addition to the
service tax and interest specified in the notice, be also liable to pay a penalty

which shall be equal to hundred per cent. of the amount of such service tax :

Provided that in respect of the cases where the details relating to such
transactions are recorded in the specified records for the period beginning with
the 8th April, 2011 upto the 24 date on which the Finance Bill, 2015 receives
the assent of the President (both days inclusive), the penalty shall be fifty per

cent. of the service tax so determined :

Provided further that where service tax and interest is paid within a period
of thirty days of- the date of service of notice under the proviso to
(i) sub-section (1) of section 73, the penalty payable shall be fifteen per
cent. of such service tax and proceedings in respect of such service
tax, interest and penalty shall be deemed to be concluded;
(W)  the date of receipt of the order of the Central Excise Officer
determining the amount of service tax under sub-section (2) of section

73, the penalty payable shall be twenty-five per cent. of the service
tax so determined :

Provided also that the benefit of reduced penalty under the second proviso

shall be available only if the amount of such reduced penalty is also paid

within such period.

11.1.1In view of the above provisions, in case the appellant found to

5 c@%ty amounting
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to fifteen percent of such service tax within a period of thirty days of
the date of service of notice, the penalty amount will be reduced to
fifteen percent of the service tax. I find that the Show Cause Notice
issued on 28.05.2020 was not received by the appellant till date.
However, on scrutiny of the copy of SCN I find that it was
dispatched to the appellant by speed post/hand delivery. This needs
to be verified at the end of the adjudicating authority whether they
have been received by the appellant or otherwise. It is noticed that
the appellant have paid service tax along with interest and 15 %
penalty by DRC-03 on 14.05.2021. However, the appellant
submitted that they have already paid service tax, interest and
penalty on 06.10.2020 vide CIN No. ICI20102400075782, and thus
they credited the amount on 06.10.2020 in Electronic Credit ledger
but debited the same on 14.05.2021. This aspect also needs to be
verified at the end of the adjudicating authority.

12. In view of above discussion, the appeal is allowed by way of

remand back.

13. STl el GIRT & %1 5 et 7 FoeRT Suxies adis o o sarg |
The appeal filed by the appellant stands disposed of in above

terms.
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To,

M/s. L J Purani & Associates,
303, Gala Business Centre-I,
St. Xavier’s College Corner,
Ahmedabad-380009.

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2) The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division VI,
Ahmedabad South

4) The Supdt.(Systems) Appeals Ahmedabad, with a request to
upload on Website,

&) Guard File
6) PA file

10




